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Alcohol and Tobacco Tax and Trade Bureau, Treasury § 70.123 

be refunded, subject to 26 U.S.C. 6402 (c) 
and (d) and the regulations thereunder, 
to such person by the appropriate TTB 
officer. 

(26 U.S.C. 6402) 

[T.D. ATF–301, 55 FR 47615, Nov. 14, 1990] 

§ 70.123 Claims for credit or refund. 

(a) Requirement that claim be filed. (1) 
Credits or refunds of overpayments 
may not be allowed or made after the 
expiration of the statutory period of 
limitation properly applicable unless, 
before the expiration of such period, a 
claim therefor has been filed by the 
taxpayer. Furthermore, under section 
7422 of the Internal Revenue Code, a 
civil action for refund may not be in-
stituted unless a claim has been filed 
within the properly applicable period 
of limitation. 

(2) All claims relating to provisions 
of 26 U.S.C. enforced and administered 
by the Bureau, together with appro-
priate supporting evidence, shall be 
filed with the appropriate TTB officer. 
As to interest in the case of credits or 
refunds, see section 6611 of the Internal 
Revenue Code. See section 7502 for pro-
visions treating timely mailing as 
timely filing and section 7503 for time 
for filing claim when the last day falls 
on a Saturday, Sunday, or legal holi-
day. 

(b) Grounds set forth in claim. (1) No 
refund or credit will be allowed after 
the expiration of the statutory period 
of limitation applicable to the filing of 
a claim therefor except upon one or 
more of the grounds set forth in a 
claim filed before the expiration of 
such period. The claim must set forth 
in detail each ground upon which cred-
it or refund is claimed and facts suffi-
cient to apprise the appropriate TTB 
officer of the exact basis thereof. The 
statement of the grounds and facts 
must be verified by a written declara-
tion that it is made under the penalties 
of perjury. A claim which does not 
comply with this paragraph will not be 
considered for any purpose as a claim 
for the refund or credit. 

(2) The appropriate TTB officers do 
not have authority to refund on equi-
table grounds penalties or other 
amounts legally collected. 

(c) Form for filing claim. All claims by 
taxpayers for the refunding of taxes, 
interest, penalties, and additions to tax 
shall be made on Form 2635 (5620.8). 

(d) Proof of representative capacity. If a 
return is filed by an individual and, 
after the individuals death, a refund 
claim is filed by a legal representative, 
certified copies of the letters testa-
mentary, letters of administration, or 
other similar evidence must be an-
nexed to the claim, to show the author-
ity of the legal representative to file 
the claim. If an executor, adminis-
trator, guardian, trustee, receiver, or 
other fiduciary files a return and there-
after a refund claim is filed by the 
same fiduciary, documentary evidence 
to establish the legal authority of the 
fiduciary need not accompany the 
claim, provided a statement is made in 
the claim showing that the return was 
filed by the fiduciary and that the lat-
ter is still acting. In such cases, if a re-
fund is to be paid, letters testa-
mentary, letters of administration, or 
other evidence may be required, but 
should be submitted only upon the re-
ceipt of a specific request therefor. If a 
claim is filed by a fiduciary other than 
the one by whom the return was filed, 
the necessary documentary evidence 
should accompany the claim. A claim 
may be executed by an agent of the 
person assessed, but in such case a 
power of attorney must accompany the 
claim. 

(e) Mailing of refund check. (1) Checks 
in payment of claims allowed will be 
drawn in the names of the persons enti-
tled to the money and, except as pro-
vided in paragraph (e)(2) of this sec-
tion, the checks may be sent direct to 
the claimant or to such person in care 
of an attorney or agent who has filed a 
power of attorney specifically author-
izing the attorney or agent to receive 
such checks. 

(2) Checks in payment of claims 
which have either been reduced to 
judgment or settled in the course or as 
a result of litigation will be drawn in 
the name of the person or persons enti-
tled to the money and will be sent to 
the Assistant Attorney General, Tax 
Division, Department of Justice, for 
delivery to the taxpayer or the counsel 
of record in the court proceeding. 
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(3) For restrictions on the assign-
ment of claims, see 31 U.S.C. 3727. 

(26 U.S.C. 6402) 

(Approved by the Office of Management and 
Budget under control number 1512–0141) 

[T.D. ATF–251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF–301, 55 
FR 47606, 47615, Nov. 14, 1990; T.D. ATF–450, 66 
FR 29025, May 29, 2001] 

§ 70.124 Payments in excess of 
amounts shown on return. 

In certain cases, the taxpayer’s pay-
ments in respect of a tax liability, 
made before the filing of the taxpayer’s 
return, may exceed the amount of tax 
shown on the return. In any case in 
which the appropriate TTB officer de-
termines that the payments by the tax-
payer (made within the period pre-
scribed for payment and before the fil-
ing of the return) are in excess of the 
amount of tax shown on the return, the 
appropriate TTB officer may make 
credit or refund of such overpayment 
without awaiting examination of the 
completed return and without awaiting 
filing of a claim for refund. However, 
the provisions of § 70.123 of this part are 
applicable to such overpayment, and 
taxpayers should submit claims for re-
fund to protect themselves in the event 
the appropriate TTB officer fails to 
make such determination and credit or 
refund. 

(26 U.S.C. 6402) 

(Approved by the Office of Management and 
Budget under control number 1512–0141) 

[T.D. ATF–301, 55 FR 47616, Nov. 14, 1990] 

§ 70.125 Abatements. 
(a) The appropriate TTB officer may 

abate the unpaid portion of any assess-
ment or liability, if the assessment is 
in excess of the correct tax liability, if 
the assessment is made subsequent to 
the expiration of the period of limita-
tion applicable thereto, or if the assess-
ment has been erroneously or illegally 
made. 

(b) If more than the correct amount 
of tax, interest, additional amount, ad-
dition to the tax, or assessable penalty 
is assessed but not paid to TTB, the 
person against whom the assessment is 
made may file a claim for abatement of 
such overassessment. Each claim for 

abatement under this section shall be 
made on Form 2635 (5020.8), Claim—Al-
cohol, Tobacco and Firearms Taxes, in 
accordance with the instructions on 
the form. All such claims must be filed 
with the appropriate TTB officer who 
made demand for the amount assessed. 

(c) The appropriate TTB officer may 
issue uniform instructions to abate 
amounts the collection of which is not 
warranted because of the administra-
tion and collection costs. 

(26 U.S.C. 6404) 

(Approved by the Office of Management and 
Budget under control number 1512–0141) 

[T.D. ATF–301, 55 FR 47616, Nov. 14, 1990, as 
amended by T.D. ATF–450, 66 FR 29025, May 
29, 2001] 

§ 70.126 Date of allowance of refund or 
credit. 

The date on which the appropriate 
TTB officer, first certifies the allow-
ance of an overassessment in respect of 
any internal revenue tax imposed by 
the provisions of 26 U.S.C. enforced and 
administered by the Bureau shall be 
considered as the date of allowance of 
refund or credit in respect of such tax. 

(26 U.S.C. 6407) 

[T.D. ATF–301, 55 FR 47616, Nov. 14, 1990, as 
amended by T.D. ATF–450, 66 FR 29025, May 
29, 2001] 

§ 70.127 Overpayment of installment. 
If any installment of tax is overpaid, 

the overpayment shall first be applied 
against any outstanding installments 
of such tax. If the overpayment exceeds 
the correct amount of tax due, the 
overpayment shall be credited or re-
funded as provided in §§ 70.122 to 70.124 
of this part, inclusive. 

(26 U.S.C. 6403) 

[T.D. ATF–301, 55 FR 47616, Nov. 14, 1990] 

RULE OF SPECIAL APPLICATION 

§ 70.131 Conditions to allowance. 
(a) For regulations under section 6416 

of the Internal Revenue Code, see part 
53 of this chapter, relating to manufac-
turers excise taxes on firearms and am-
munition. 

(b) For regulations under section 6423 
of the Internal Revenue Code, see part 
29 of this chapter, relating to distilled 
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